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notion and we thus reverse.

Appel l ant Arleen Maddux’s claim under 42 U S . C. 8§ 1983 is
prem sed on an alleged violation of her Fourth Anmendnent rights.
She alleges that Cty of Pasadena (“City”) police officers entered
her hone i ntent upon executing a felony arrest warrant, the subject
of which was reasonably believed to be in her residence or that of
a nearby neighbor, in the absence of consent, exi gent
circunstances, or a search warrant. She contends that the
officers entry contravened the United States Suprene Court’s

holding in Steagald v. United States! that absent consent, exigent

1 451 U. S. 204 (1983). Petitioner Gary Steagald was indicted on
federal drug charges after Drug Enforcement Adninistration agents
di scovered cocaine in Steagald' s house during their search for the
subject of an outstanding felony arrest warrant. A confidential
informant tipped off the agents that the subject of the warrant could
be reached at the phone nunber natching that belonging to the Steagald
r esi dence. DEA agents entered the Steagald residence w thout the
consent of the individual who answered the door and searched for the
subj ect of the warrant. DEA agents conducted a second search, which
reveal ed additional incrimnating evidence. It was after securing a
search warrant for still another search that DEA agents found the
cocaine. Steagald noved to suppress all evidence uncovered during the
searches, because the DEA agents had failed to obtain a search warrant
before entering the house. The district court denied the notion. A
di vided panel of judges of this Circuit affirmed, in reliance on a
previ ous decision, finding that it was unnecessary for an officer to
obtain a search warrant to enter a third-party premses to arrest the
subj ect of an arrest warrant, so long as the warrant was valid and the
of ficer had a reasonabl e belief that the subject was within the third-
party premnises. United States v. Cravero, 545 F.2d 406, 421 (1976),
cert. denied, 430 U S. 983 (1977). The search at issue in Steagal d had
taken place in the absence of either consent or exigent circunstances,
| eaving the Court to determ ne whether the arrest warrant al one was
adequate to protect the Fourth Amendnent interests of the third party
whose hone DEA agents had entered to search for the subject of the

arrest warrant. Justice Marshall, witing for the majority, held that
“in order to render the instant search reasonable under the Fourth
Amendnent, a search warrant was required.” Steagald, 451 U S. at 222.

In doing so, the majority weighed the additional burden on |aw
enforcenment officers attendant to a warrant requirenent against the
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circunstances, or a search warrant, |aw enforcenent officers may
not, consistent with the Fourth Anmendnent, enter a third-party
resi dence to apprehend the subject of an arrest warrant.
|. Facts and Proceedi ngs

A.  Facts

Maddux, and other Plaintiffs not joining in this appeal,
brought suit against the Cty and eight of its police officers,
all eging various federal- and state-|law causes of action arising
out of City officers’ execution of avalid felony arrest warrant on
June 3, 1998. A confidential informant had advi sed officers that
t he subject of an outstanding felony arrest warrant could be found
at his residence, 2635 CGoldenrod in Pasadena. Arleen Maddux and
her husband, Janes Maddux, lived in a neighboring house at 2631
Gol denrod. Acting on the information furni shed by the confidenti al
informant, an officer surveilled 2635 Goldenrod, as well as
surroundi ng houses on the block, including the Maddux residence,
before deciding to execute the felony arrest warrant. At the tine
the officers converged on the 2600 bl ock of Gol denrod to apprehend
the subject of the felony arrest warrant, Maddux, her husband, and
their son, who also resided wwth them were hosting a backyard
bar becue with several friends in attendance.

The parties have throughout offered fundanentally different

“right protected-that of presunptively innocent people to be secure in
their homes fromunjustified forcibleintrusions by the Governnent,” and
found that the bal ance favored the latter.
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accounts of the ensuing events. According to Maddux, as she stood
in the laundry room of her residence, she was suddenly confronted
by an unknown i ndi vi dual who entered wi t hout consent, pointed a gun
at her, and denmanded to know who was inside her house. Maddux
clains that the individual failed to identify hinself as a police
of ficer and that she assuned that he was an arnmed intruder. She
beli eved that her safety, and that of the other individuals in the
house, was in jeopardy. Maddux was wunable to answer the
i ndi vidual’s question and continued to stand in her |aundry room
descri bi ng her deneanor as “totally shocked,” “thinking ‘1’ mnever
going to make it.’” She alleges that the individual pushed her
aside and encountered a guest whom he led at gunpoint to the
backyard of the Mddux residence where others were also being
detained by other officers. Mddux mintains that certain
i ndi vi dual s overheard a police radiotransm ssion advi sing officers
that the subject of the felony arrest warrant was in fact at the
“corner” house, 2635 Gol denrod.

It was Plaintiffs’, and is now Maddux’s, theory that Cty
of ficers thought, based on the surveillance that afternoon, that
the suspect would be found at either 2635 or 2631 Col denrod.
Acting on that information, Maddux alleges that the officers
intended to, and in fact did, enter both residences wthout a
search warrant. O ficers testifying at trial admtted that exigent
ci rcunst ances were | acking. Maddux contends that City officers
entered her residence w thout consent because they believed, in
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accordance with their know edge and famliarity with the Pasadena
Police Departnent’s Rules and Procedures Manual, that they were
aut horized to do so inasnmuch as available information placed the
subj ect at one of the two residences.

In contrast, the City contends that when officers arrived at
t he nei ghbor hood, they observed several individuals inthe backyard
of the Maddux residence, and that a radi o transm ssi on advi sed t hat
the subject of the felony arrest warrant mght be anong the
individuals mngling in that group. The City alleges that, before
officers | ocated the subject of the felony arrest warrant, the Cty
all eges that two officers proceeded to the backyard of the Maddux
residence to secure the surrounding area in consideration of the
safety of the neighbors and the officers involved. O ficers
reportedly instructed those present to nove either inside the house
or to the front of the house out of harmis way. O her officers
t hen requested and obt ai ned consent to enter 2635 CGol denrod, where
they | ocated the subject and took himinto custody.

B. Pre-Trial Disposition and Mdtion for Judgnent as a
Matter of Law

The Gty noved for sunmary judgnent on Plaintiffs’ claim
brought pursuant to 8§ 1983. Plaintiffs argued that the Gty Police
Departnent’s witten policy, found in its Rules and Procedures
Manual , authorized officers to execute felony arrest warrants on a

private residence, where the subject in fact does not reside but is
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neverthel ess believed to be, in violation of Steagald.? The City
defended the constitutionality of its witten policy and attested
to its “long-standing custom and practice” of training and
requiring officers to obtain consent before entering any residence
for purposes of executing a felony arrest warrant. The district
court denied summary judgnent, citing the factual issues created by
“the parties’ radically conflicting accounts of the actual events
occurring on June 3, 1998 at the Maddux residence.”

The case proceeded to a jury trial, and at the close of
Plaintiffs case, the Gty orally noved for judgnent as a matter of
law, on the grounds that Plaintiffs failed to denonstrate that the
City espoused an official policy or custom allowng officers to
execute arrest warrants in violation of the Constitution or |aws of
the United States. The City asserted, to the contrary, that its
practice and custom was to abide by the Constitution and | aws of
the United States, as evinced bothinits witten policy andinits
practice of securing consent before executing a felony arrest
warrant at a third-party residence. According to the Cty, even
taking as true Plaintiffs’ allegations that one or nore officers
entered the Maddux residence in the absence of one of the Steagald
exceptions (consent, exigent circunstances, or a search warrant),
such conduct was in contravention of the Cty's official policy.

The City cited as an additional justification for granting

2 The rel evant passage, section 90.06 of the Rules and Procedures
Manual , is quoted in full and discussed in greater depth in Section V.

- 6-



Case: 01-20881  Document: 0051491715 Page: 7 Date Filed: 03/09/2004

judgnent inits favor Plaintiffs’ inability toidentify the officer
all eged to have entered the Maddux residence. The district court
did not reach this argunent.

Plaintiffs countered that, inthe twenty years since Steagal d,
the section of the Rules and Procedures Manual pertaining to the
execution of arrest warrants had not been nodified to instruct |aw
enforcenent officers of the steps that are constitutionally
required to search a third party’'s residence for the subject of an
arrest warrant. Plaintiffs repeatedly characterized the Gty’'s
witten policy as affirmatively unconstitutional in attenpting to
persuade the district court that the instructions with regard to
execution of arrest warrants in the Rules and Procedures Manua
were the “noving force” behind the officers’ violation of their
Fourth Amendnent rights.

C. The District Court’s Gant of Judgnent as a Matter of Law

In publishing its ruling fromthe bench, the district court
made two findings, either of which woul d have been deci sive of the
Rul e 50 noti on.

First, even accepting as true Plaintiffs’ version of the
events, 1i.e., that the officers actually entered the Maddux
residence, the district court was persuaded that the officers had
not acted intentionally. Rather, they had accidentally entered the
Maddux residence in the m staken belief that the subject of the

arrest warrant would be found at 2631 Goldenrod. The officers
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negligent violation of Plaintiffs’ constitutional rights woul d not,
according to the district court, be cognizable in a 8 1983 claim
The district court raised this issue sua sponte; the Cty did not
argue the absence of a constitutional deprivation as a basis for
its Rule 50 notion.

Under the twin assunptions that the officers had (1)
intentionally (2) entered the Maddux residence, the district court
then addressed the City’'s contention that Plaintiffs had failed to
denonstrate that the Gty, by neans of an official policy, was
responsible for the alleged deprivation of Plaintiffs’
constitutional rights. In doing so, the district court shiftedits
focus to the quantum of evi dence adduced to show that an official
policy or customwas the i npetus for the deprivation of Plaintiffs’
constitutionally-protected rights. The issue then before the
district court was whether the officers, in entering the Maddux
residence in the absence of the Steagald exceptions, acted in
accordance with a policy officially adopted and pronul gated by the
Cty wth deliberate indifference to the known and obvious
consequence t hat t he policy could subvert Plaintiffs’
constitutional rights.

Wth regard to evidence presented, the district court found
that the Cty's official policy was to train and require its
officers to obtain consent before entering a residence of a third

party to execute a felony arrest warrant. In the judgnent of the
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district court, if consent was required as a matter of course in
every instance in which an arrest warrant was to be executed, as
the Gty mintained that it was, then the Cty's custom and
practice could not be interpreted as running afoul of the Fourth
Amendnent. The CGity, according to the district court, relied upon
“one of three nethods that the officers could enploy and still be
in conpliance with the constitutional requirenents of
executing an arrest warrant at the honme of a third party, which is
consent, exigent circunstances, or a search warrant.” The district
court commended this customthe City had in place as having been
“designed to assure that constitutional violations would not
result.”

The district court reasoned that with this policy in place
Plaintiffs were unable to showthat the Cty acted intentionally to
deprive themof their right under the Fourth Anendnent to be free
from an unreasonable search of their hone. In the perceived
absence of any evidence of a policy statenent, custom or practice
enacted by the Gty in deliberate indifference to the
constitutional rights of 1its <citizens, the district court
deternmi ned that the i ssue of rmunicipal liability under § 1983 could
not proceed to the jury.

The record indicates that the assistant chief of police, and
those officers who had been called by the Plaintiffs as adverse
W t nesses, were avowedly unaware that a United States Suprene Court
opi nion had distinguished the privacy interests wth which |aw

-9-
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enforcenent officers had to contend in executing arrest warrants.
But the district court found that the Cty's dereliction in
altering its Rules and Procedures Manual, so as to reflect the
distinctions made in Steagald, fell short of the necessary show ng
of deliberate indifference. She noted, “the fact that they were
negligent in not understanding or training or explaining to their
of ficers that an additional nethod of assuring that constitutional
violations would not result in the securing of a search warrant,
does not result in municipal liability.”

Thus, the district court held that if the officers in fact
acted in violation of the Cty s policy, the negligence of those
officers could not be attributed to the Gty under a theory of
respondeat superior. The United States Suprene Court indeed has
consistently rejected argunents for inposing vicarious liability on
muni ci palities for the actions of their enployees under § 1983
since its decision in Mnell v. Departnent of Social Services.?

Al t hough Plaintiffs argued that the witten policy regarding
the planned execution of arrest warrants in the Rules and
Procedures Manual was affirmatively unconstitutional, the district
court insisted that the City trained officers to get consent first.
In fact, the district court’s scrutiny of the | anguage in the Rul es
and Procedures Manual was confined to its assessnent that the

witten policy did not, by om ssion or otherw se, convey that a

3 436 U.S. 658 (1978).
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search warrant was not required to enter a third-party residence.

In conclusion, the district court noted the absence of any
“legally sufficient evidentiary basis for ajury to find for any of
the plaintiffs with respect to the allegations in the |lawsuit.”
The district court then proceeded to grant the notion for judgnent
as a matter of lawin favor of the City as to all Plaintiffs, and
to dismss the jury.

1. Standard of Review of Judgnent as a Matter of Law

On appeal, Maddux broadly phrases the issue as whether the
City is liable for the conduct of its officers in entering the
Maddux residence in the absence of the Steagald exceptions, in
light of the Pasadena Police Departnent’s Rules and Procedures
Manual s seem ng endorsenent of such unconstitutional neasures.
Specifically, Maddux takes issue with the district court’s two
dispositive findings: (1) that the officers did not act
intentionally, if at all, and (2) that the Cty' s official policy
was to require and train its officers to get consent before
entering all private prem ses to execute felony arrest warrants.

Federal Rule of G vil Procedure 50(a)(1l) permts a district
court during a jury trial to enter judgnent as a matter of |aw
against a party with respect to a claimor a defense, but only if
that party “has been fully heard on an issue and there is no

|l egally sufficient evidentiary basis for a reasonable jury to find

-11-



Case: 01-20881  Document: 0051491715 Page: 12 Date Filed: 03/09/2004

for that party on that issue.”* W review de novo a district-court
ruling on a notion for judgnent as a matter of law.® Thus, |ike
the district court, we nust review the record as a whole, taking
care to draw all reasonable inferences in favor of the nonnoving
party and to abstain from naking credibility determ nations or
wei ghing the evidence presented to us. Likew se, as to evidence
supporting the noving party, we nust credit only that which is
uncontradi cted, uninpeached, and wunattributable to interested
Wi t nesses. ®

Judgnent as a matter of law is appropriate only in the rare
instance in which the facts and inferences favor one party so
profoundly that reasonable nmnds could not disagree.’ When
confronted wth “evidence of such quality and weight that
reasonabl e and fair-mnded [people] in the exercise of inpartial
j udgnment m ght reach di fferent conclusions” a district court should

deny the notion for judgnent and subnit the case to a jury.® The

4 Fed. R Civ. P. 50(a)(1); see al so Reeves v. Sanderson Pl unbi ng
Prods., Inc., 530 U S. 133, 149 (2000).

5 Anthony v. Chevron, 284 F.3d 578, 582-83 (5th Cir. 2002).

6 Phillips ex rel. Phillips,311 F.3d 369, 373 (5th Cir. 2002),
cert. denied, 123 S. Ct. 2274 (2003) (noting that in Reeves, 530 U S
at 150-51, the United States Suprene Court had clarified this as the
approach to be taken in granting judgnent as a matter of |aw).

7 See Piotrowski v. City of Houston, 237 F.3d 567, 576 n.9 (5th
Cir. 2001) (citing Rutherford v. Harris County, 197 F.3d 173, 179 (5th
Cr. 1999)).

8 Mdsley v. Excel Corp., 109 F.3d 1006, 1009 (5th Cir. 1997)
(quoting Boeing Co. v. Shipman, 411 F. 2d 365, 374-75 (5th Cir. 1969) (en

-12-
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district court should be m ndful, that “it is the function of the
jury as the traditional finder of the facts, and not the Court, to
wei gh conflicting evidence and inferences, and determne the
credibility of witnesses.”?®
[11. Section 1983 and Municipal Liability

Wt hout conferring any substantive rights, 8§ 1983 instead
creates a cause of action against any person who, acting under
color of state |law, deprives another of rights, privileges, or
immunities secured by the Constitution or laws of the United
States. ! The United States Suprene Court designated nmunicipalities
as persons to whom 8§ 1983 applies and articul ated the standard for
i mposition of municipal liability under 8 1983 twenty-five years
ago in Mnell . To establish nmunicipal liability under § 1983 for
the actions of a governing body's officials, the aggrieved
i ndi vidual must prove that an official policy is responsible for
the cl ai ned deprivation of the federally-protected right that is at
i ssue. 2

Al t hough official policy is generally to be found in policy

statenents, ordi nances, regul ations, or decisions formally adopted

banc)).
9 Id.
10 42 U. S.C. § 1983.
11 Monell v. Dep’'t of Soc. Servs., 436 U.S. 658, 690-91 (1978).
12 1d.
- 13-
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and pronulgated by the governing body or individuals wth

policymaking authority, a policy my also be evinced in “a
persistent, w despread practice of city officials or enpl oyees .

so common and well settled as to constitute a customthat fairly
represents municipal policy.”*® [|f the official rmunicipal policy
is enbodied in a custom the governing body or policynmaking
i ndi vi dual s nust have either actual or constructive know edge t hat
such custom prevails. ! Actions not attributable to execution of
an official policy, in whatever form wll not subject the
nmunici pality to liability under § 1983.

In prosecuting her claim against the City under § 1983,
Maddux, in addition to establishing the predicate violation of the
underlying constitutional right,® was required to: identify a
muni ci pal policymaker with actual or constructive know edge of the
policy that was alleged to have caused her injuries; isolate and
present evidence of the official policy of which she was

conpl ai ni ng; and show that her alleged injuries were incurred as a

result of the | aw enforcenent officers’ execution of that official

13 Webster v. City of Houston, 735 F.2d 838, 841 (5th Cir. 1984)
(en banc); see also Bd. of County Commrs of Bryan County v. Brown, 520
U S. 397, 405-07 (1997) (citing Mnell, 436 U S. at 690-910.

14 Webster, 735 F.2d at 841.

15 Johnston v. Harris County Flood Control Dist., 869 F.2d 1565,
1573-74 (5th Cir. 1989), cert. denied, 493 U S. 1019 (1990).
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policy, otherwise referred to as the “noving-force” requirenent.®
Thus, our decisions insist upon adequate evidence of “both
muni ci pal culpability and causation,” in order to prevent
inposition of Iliability founded on a theory of respondeat
superi or.

As |l ong as causation is established, an official policy that
is facially unconstitutional evinces nmunicipal culpability w thout
nmore, termnating the inquiry. 1In contrast, a facially innocuous
policy wll support nmunicipal culpability only if it was
promul gated with objective deliberate indifference to the “*known
or obvious consequences’ that constitutional violations would
result.”®® Thus, this Court has previously concluded that as to
each policy to which a plaintiff is pointing in support of her
claimfor nmunicipal liability under 8§ 1983, “it nust be determ ned

whet her each one is facially constitutional or unconstitutional.”?®

16 Piotrowski v. City of Houston, 237 F.3d 567, 578-80 (5th Cir.
2001) (citing Monell, 436 U.S. at 694); Bennett v. City of Slidell, 728
F.2d 762, 767 (5th Cir. 1984).

17 Piotrowski, 237 F.3d at 578 n.17, 580 (citing Snyder v.
Trepagnier, 142 F.3d 791, 796 (5th Cir. 1998)).

18 1d. at 579 (quoting Bryan County, 520 U. S. at 407). The burden
for proving deliberate indifference is necessarily high, such that “a
showi ng of sinple or even hei ghtened negligence will not suffice.” Id.
(citing Bryan County, 520 U.S. at 407).

19 1d. at 579-80.
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V. Constitutional Deprivation: Negligent
Conduct vs. Intentional Conduct

A.  Finding of Negligent Conduct

Maddux urges that the district court erred when, wthout
reaching the i ssue of nmunicipal liability, it found that Plaintiffs
had failed “to establish that the defendants acted intentionally
wWth respect to the constitutional rights that they [Plaintiffs]
al | ege have been viol ated.” Maddux contends that the district court
i nperm ssi bly wei ghed the evidence and determ ned the credibility
of testifying witnesses at trial when it concluded that the
officers, if they didin fact enter the Maddux resi dence, did so by
accident, in the m staken belief that they were supposed to be in
that house and not the one next door. The district court
characterized such a scenario as “negligence which is not
cogni zable as a claimin this case.”

Maddux suggests why the officers reasonably believed that the
subject of the arrest warrant mght be found at the WMaddux
resi dence and, thus, why at | east one officer intentionally entered
the Maddox house |ooking for the subject of the felony arrest
war r ant . Maddux’s sons, Gary Maddux and Bryan Maddux,?° both
testified that they heard police radio transm ssions advising
officers that they were at the “wong house.” Maddux argues that

this testinony, coupled with that of one officer who understood

20 Only Gary Maddux was present during the alleged entry.
-16-
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that the subject of the arrest warrant could be found at either of
the two houses on Gol denrod, or that of another officer who t hought
t he subj ect was going to be found i n the Maddux resi dence, supports
the equally logical inference that the officers intended to enter
both residences in an attenpt to | ocate the subject, and that any
reference to the “wong house” could sinply have neant that the
subject had been located at the other of the two residences.
Maddux thus insists that the officers had forned a belief that the
subject was in one of the two residences, and that the ensuing
radio transm ssions informng the officers that they were in the
“wrong house” served only to advise that the subject was in fact at
2635 ol denrod and not the Maddux house.

The district court deduced otherw se, concluding that the
evi dence only supported the finding that the officers were nerely
confused about where they were supposed to be. The transcript of
the trial contains the district court’s observations pursuant to
its ruling:

Even ignoring all of what the defendant officers
have to say about the facts as they occurred on
that day and taken [sic] as true the statenents
that were nmade by the plaintiffs with respect to
the actions of the officers, two of the plaintiffs
testified that while the officer was in the hone
and one whil e he was outside of the hone, that they
heard evidence that the officers had not
intentionally but accidentally gone to the wong
house, which the Court finds nmakes it difficult if

-17-
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not inpossible, for the plaintiffs to establish
that the acts of the officers were commtted
intentionally.

B. The Testi nony

Plaintiffs called nine witnesses over the two-day duration of
their case, including several plaintiffs, officers and others
assenbled at the tine of the incident, and Assistant Police Chief
Cunni ngham A summary of these wi tnesses’ testinony, with regard
to the i ssue of whether a predicate constitutional deprivation was
credibly presented, follows.

Two witnesses are of no assistance in this endeavor.? But,
assessnents of the credibility of the seven remaining wtnesses,
each of whomoffered testinony relevant to this issue, would have
enabled the jury to assess the credibility of the various
conflicting statenents and to determ ne whether the officers, if
they did enter the Maddux residence, did so intentionally.

Bryan Maddux, who arrived as officers were attenpting to
| ocate the subject of the felony arrest warrant, observed officers
in the area surrounding his parents’ house, though not inside the
resi dence. Bryan Maddux testified that he overheard a radio

transmssion telling officers that they were at the “wong

21 Arl een Maddux testified that she was shocked and feared for
her life while confronting an unknown, arned i ndi vi dual inside her hone.
Maddux cl ai e that she did not know that the individual was an officer,
and she was further unable to identify him from anong those officers

present at the scene of the arrest. So, she does not claim to have
know edge of whether the officers realized they were at the “wong
house.” Assistant Police Chief Cunninghamis also silent on the issue,

as he was not present at the scene.
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address.”

Dale A dfield was anong the three individuals —Arl een Maddux
and Gary Maddux included —who cl ai ned that whil e i nside t he Maddux
resi dence, he had encountered an unknown individual clad in black
and displaying a gun.?? Odfield testified that the unknown
i ndi vi dual asked hi m who he was and whet her he knew anot her naned
i ndi vidual, presumably the subject of the arrest warrant. After
A dfield exited the house and wal ked into the backyard as he had
been instructed to do, he overheard a garbled radio transm ssion
fromwhi ch he was unabl e to di stingui sh any coherent conmuni cati on.
But he did note that following the transm ssion, several of the
officers within his viewretreated fromthe vicinity of the Maddux
resi dence and converged on the residence at 2635 Gol denrod.

Maddux’ s other son, Gary, was living with his parents at the
time and was honme that afternoon. He testified that the unknown
i ndi vi dual whom he encountered inside the Maddux residence said
nothing to him other than ordering him to go outside to the
backyard. Gary Maddux conplied and, according to him overheard a
radio transm ssion informng officers that they were at the “wong
house.” At that point, Gary Maddux wal ked back i nsi de his parents’
house w t hout opposition fromany officers.

Li eutenant M chael Jackson, the senior officer at the scene,

offered testinony rife with contradictions. He testified that it

22 The district court found that A dfield had no expectation of
privacy in the Maddux residence, which ruling A dfield did not appeal.
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was his understanding that although a confidential informant had
identified 2635 CGol denrod as the resi dence where the subject of the
arrest warrant could be |ocated, the officer who conducted the
prelimnary surveillance of the nei ghborhood had observed unknown
i ndi vidual s traveling back and forth between 2635 Gol denrod and t he
Maddux residence at 2631 CGol denrod. Lieutenant Jackson was anong
several officers advised by radio transm ssion that “there was foot
traffic between the two residences at the tine we were in the
area.” He testified that the information he had received indi cated
to himthat the subject could be “going back and forth between the
backyards of the two [residences] and i nside the corner house [ 2635
Gol denrod] .”

Li eutenant Jackson added |ater that, upon arrival, he and
O ficer Tracy Marshall proceeded to the Maddux backyard, but that
their focus was the residence next door where the subject was
bel i eved to be. On cross-exam nation, Lieutenant Jackson testified
that it was not the intent of the officers executing the arrest
warrant to enter the Maddux residence. But in a followp question
referring Lieutenant Jackson to his earlier avernents in a sworn
statenent, Lieutenant Jackson acknow edged that, at the tine, there
was sone reason to believe that the subject m ght be inside the
Maddux resi dence, because an attenpt m ght have been nade to el ude
police and traffic between the two residences had been reported.

O ficer Candel ari drove the confidential informant to the 2600
bl ock of Gol denrod where the informant identified the house at 2635
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Gol denrod as the residence where the subject of the arrest warrant
could be located. O ficer Candelari dropped off the informant and
returned to the area near the 2600 bl ock of Gol denrod to conduct
survei |l | ance of 2635 CGol denrod froma confortable di stance with the
use of binoculars. Significantly, he did not know exactly what the
subject of the warrant |ooked like; only a bare description of
hei ght, weight, and perhaps hair color had been provided to him
O ficer Candel ari testified that during his surveillance, he noted
several individuals who “could have possibly nmatched that
description.” In his radio transm ssion, he indicated that he saw
“traffic” going between 2635 Gol denrod and 2631 Gol denrod; he did
not say that he had actually seen the subject or that the subject
woul d only be found at 2635 CGol denrod, the residence identified by
t he i nformant.

In an effort to clarify his earlier statenent, Oficer
Candelari then testified that, despite using the word “traffic” in
his radi o transm ssion, he had only seen several individuals in an
area between the two houses, not necessarily traveling back and
forth fromone to the other. He testified that he was not certain
what they were doing — only that they were leaving that area
between the two houses, and “disappearing between the two
residences.” Wiat is significant is that these officers only heard
what had been related in the radio transm ssions wthout the
benefit of Oficer Candelari’s clarification of what he actually
saw. Wen the other officers converged on the scene to execute the
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felony arrest warrant, Oficer Candelari proceeded with themto
2635 Col denrod, where consent was given to enter and where the
subj ect was eventually | ocated. He recalled seeing still other
officers in the front yard of the Maddux residence as well.
Oficer Marshall testified that the information he received in
advance of the operation undertaken to execute the felony arrest
warrant indicated that the subject could be | ocated at one of two
houses, either 2635 or 2631 Coldenrod. He wunderstood that
i ndi vidual s had been seen going back and forth between the two
houses, such that officers were uncertain in which house the
subject would ultimately be found. O ficer Marshall and other
officers received this information along with other officers at
what appears to have been an informal briefing immediately
preceding their arrival at the scene. Once there, Oficer Marshall
proceeded to the Maddux backyard in order to secure the safety of
the people there and to assist in arresting the subject if he was
| ocated in that vicinity. Oficer Marshall agreed wwth Plaintiffs’
counsel during his direct examnation that as far as Oficer
Marshall was aware, the subject could have been at the Maddux
residence “just as easily as he could have been at the corner
resi dence [ 2635 Goldenrod].” At sone point during the tine he was
engaged in the backyard of the Maddux residence, Oficer Mrshall
received a radio transm ssion informng himthat the subject had
been found next door at 2635 Goldenrod. This is consistent with
the Plaintiffs’ explanation that the “wong house” nessage neant
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that the subject of the arrest warrant had been |ocated in the
house next door to the Maddux hone.

Finally, Oficer Isaac Villareal testified that before
arriving at the 2600 bl ock of Gol denrod, he had understood that the
subject would be located at the Mddux residence and not the
nei ghboring residence at 2635 Gol denrod. He proceeded to the
Maddux residence in the hope of arresting the subject. O ficer
Villareal said that he remained outside the Middux residence,
questioning individuals in the driveway of the hone, until he
received a radio transm ssion alerting himthat the subject was at
t he ot her residence.

C. A Question for the Jury

Oficer Villareal is apparently the only witness to have
stated unequivocally that he was operating under the assunption
that the subject would be found at the Maddux residence, rather
than the house next door or either of the houses as related by
Oficer Candelari, who conducted the surveillance. Oficer
Villareal’s testinony was not devel oped to an extent that either
the district court or the jury could have determned with any
certainty whether he had actually been told that the subject was
supposedly going to be, or could be, found in the Maddux resi dence,
i.e., whether he believed that information had been obtai ned that
the subject was believed to be at a third-party residence at 2631

Gol denrod, or whether he was nerely confused about the information
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that had been relayed during the briefing for officers
participating in executing the felony arrest warrant. Assum ng
that one or nore officers did enter the Maddux resi dence, a patent
variance in the testinony as to whether they did so intentionally
was evident even before Oficer Villareal testified.

Bryan and Gary Maddux both reported hearing the sane radio
transm ssion using the words, “wong house.” Nei t her of them
over head anyt hing nore substantive that m ght have clarified what
exactly was neant by the transm ssion. The district court
concl uded, based on the testinony of these two individuals al one,
that only one neaning could have been assigned: that the officers
who purportedly entered the Maddux residence did not do so on
purpose, but in the m staken belief that the subject was supposed
to be in the house where the Maddux famly resided and not in the
one next door at 2635 Goldenrod. Inplicit in the ruling was the
district court’s belief that the officers involved never
anticipated that the subject m ght be |ocated at either house, but
instead had identified one house as the | ocati on where the subject
was reasonably expected to be; and that certain officers m ght have
t hought that the Mddux residence was the correct |ocation and
accidental ly gone there.

But the equally reasonable inference —and certainly the one
nmore favorable to Plaintiffs as non-novants —was that advanced by

Maddux during the Rul e 50 argunents at the cl ose of her case and in
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the brief she submtted to this Court. According to this theory,
which is anply supported in the testinonial evidence, officers
descended on the 2600 bl ock of Goldenrod with information that the
subj ect could possibly be found at either of the two residences.
Maddux thus argues that they intended to go into both houses
essentially sinultaneously to apprehend the subject of the fel ony
arrest warrant.

Oficer Candelari admtted that he had warned in a radio
transm ssion relayed to other officers assenbling to execute the
arrest warrant that he had seen “traffic” between the two houses.
That he in fact did not see actual travel in and out of the two
residences is irrelevant because the officers relying on his
surveill ance were never fully apprised of exactly what he had or
had not seen. Wth the exception of Oficer Villareal, all of the
officers who testified, including Lieutenant Jackson in his
supervi sory capacity, acknow edged that it was their understandi ng
from the outset that, based on the surveillance that had been
conducted, the subject could plausibly have been found in either
house. O ficer Marshall in particular conceded that the subject
coul d have been found in the Maddux residence as easily as in the
resi dence at 2635 CGol denr od.

Revi ew of the record under the prescribed standard of review
denonstrates that the district court ruled in favor of the Cty

based in part on its erroneous conclusion that Plaintiffs had
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presented no legally sufficient evidentiary basis from which a
reasonabl e jury coul d have found that the predicate constitutional
vi ol ati on had been proven. |In this regard, drawing all reasonable
inferences in favor of Plaintiffs, and wthout judging the
credibility of witnesses or weighing their testinony, a fact issue
for jury consideration was presented. %

A reasonable jury mght have found evidence of a
constitutional deprivation —that the testinonial evidence and
reasonable inferences therefrom did not favor the Gty so
profoundly that reasonable m nds could not disagree. The neaning
of the radio transm ssion overheard by Bryan and Gary Maddux is
equi vocal ,?* but nore conpelling are the portions of the officers’
testinony categorically endorsing Plaintiffs’ —and now Maddux’s
—argunent that both residences were targeted as private prem ses
in which officers could reasonably expect to find the subject of
the felony arrest warrant. The district court thus erred in
determning as a matter of law that, even accepting as true
Plaintiffs’ contention that officers entered the Maddux residence
on June 3, 1998, in doing so, they were at nobst negligent in

transgressing Plaintiffs’ Fourth Arendnent rights.

23 While the district court did not explicitly state that it had
to any extent considered the testinmony of the officers called as adverse
W tnesses, the testinmony had been presented during trial and was
avai |l abl e for consideration.

24 It is unnecessary for the Court to speculate as to whether the
testimony of these two individuals could, without nore, have supported
Plaintiffs’ theory of an intentional act.
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The evidence adduced as to whether Mddux’s constitutiona
rights were intentionally violated created an i ssue of fact within
the province of the jury.

V. Oficial Policy: Witten Policy vs. Umwitten Practice

A Finding by District Court of a Constitutional Policy and
Practice

Even positing an intentional violation of Plaintiffs’
constitutional rights, the district court concluded that judgnent
as a matter of |aw was neverthel ess proper because Plaintiffs had
not shown that either the City or its policynmakers had promul gat ed
or adopted an official policy with deliberate indifference to the
known or obvi ous consequences that constitutional violations would
result. 1In order to reach that conclusion and grant judgnent in
favor of the CGty, the district court determned the Cty's
official policy to be one that requires consent to enter as
prerequi site to execution of arrest warrants.

The district court found that the Cty had pronulgated a
policy designed to avoid constitutional deprivations on the order
alleged by Plaintiffs. Even if officers had in fact entered the
Maddux resi dence as part of their efforts to apprehend the subject
of the felony arrest warrant, such entry wi thout the validation of
any of the three Steagal d exceptions would only have signified the
officers’ direct violation of the Gty’'s policy. The officers, not
the GCty, would then be the noving force behind any injuries

sustained by Plaintiffs. Neither Plaintiffs at trial nor Maddux in
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her appeal has disputed that the Cty’'s liability for the clained
constitutional violation cannot be derived from a theory of
respondeat superior.

| nstead, Maddux argues that for twenty years the Cty has
ignored the United States Suprenme Court’s decision in Steagald and
affirmatively “enacted and inplenented a policy in conplete
derogation of this decision and the Fourth Amendnent.” According
to Maddux, the district court erred in sinply “absolv[ing] the Cty
of an arrest warrant policy that was in clear violation of the
Fourth Amendnent as interpreted in Steagald.”

The question for this Court is whether the Gty of Pasadena
Police Departnent’s witten policy respecting the planned execution
of arrest warrants constitutes a legally sufficient evidentiary
basi s upon which a reasonable jury could have prem sed the Gty’'s
l[Tability under 8 1983 for a violation of Maddux’ s Fourth Amendnent
interest in being free from an unreasonabl e search of her hone by
City officers. Mre precisely, did the district court dismss the
jury after making a factual finding that the Cty's unwitten
policy trunps its witten policy and requires its officers to
obtain permssion from a person in authority before executing a
felony arrest warrant at a private residence? Analysis of this
issue is tangled for reasons evident fromour review of the record
in this case.

To begin with, it cannot be argued that the district court
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decided what the Cty's policy for executing arrest warrants
ent ai | ed. Nei t her the colloquy between the bench and counse

during argunents on the Rule 50 notion nor the district court’s
recitation of its findings helps us to understand whether or to
what degree the court considered the significance of the City’'s
witten policy published in the Rules and Procedures Manual .

The Cty insisted that both its witten policy and its
practice of obtaining consent assured its conpliance with the
Constitution and | aws of the United States. In other words, either
source of policy was independently capable of surviving scrutiny
for purposes of ferreting out potential municipal liability. The
district court heard this argunent w t hout expressing an opi ni on as
to whether it also thought these two sources of official policy
adhered in equal neasure to the Fourth Amendnent. The court did
state, however, that “[i]f they ve got a policy that says you ve
got to get consent, then they don’t have a policy pronulgated with
known or obvi ous consequences that a constitutional violationwould
result.”

Thus, the district court repeatedly characterized the offici al
policy as one of getting consent, wthout reconciling the wording
in the Rules and Procedures Manual wth an unwitten policy
requiring that consent be obtained; wthout acknow edging a
possible infirmty in the wordi ng that was overcone by an unwitten

practice; and without stating that the wording, infirmor not, was
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irrelevant by virtue of that unwitten practice.?®

B. The Witten Policy and Creation of a Fact |ssue for the
Jury

What ever the rel ationship between the witten policy and the
unwitten practice, we conclude that it was error for the district
court to find that the evidence adduced at trial led inexorably to
the conclusion that the City' s policy was to train and require its
officers to get consent as a precondition to entering a private
residence in the course of executing an arrest warrant. That, at
the close of Plaintiffs’ case, the CGty's official policy was
benign in all relevant respects was not irrefutable from the
evi dence. Rather, this Court is of the opinion that: (1)the
witten policy in the Rules and Procedures Manual was i ndeed
facially wunconstitutional; and (2) the evidence in which the
district court so firmy rooted its finding that the City required
its officers to gain consent before entering a private premses to
execute an arrest warrant is conflicting. The district court’s
ruling granting judgnent in favor of the City as a matter of |aw
was therefore incorrect.

To begin with, we shall explain why we have concl uded that the

25 The only manner in which the district court overtly exani ned t he
contents of the witten policy was done in reference to the City's
admtted failure to remai n abreast of devel opnents in Fourth Anmendnent
jurisprudence. She found that the City's failure to incorporate
expressly in its Rules and Procedures Manual the United States Suprene
Court’'s holding in Steagald and its inplications for entering third-
party residences to execute arrest warrants was extrenely negl ectful but
insufficient to show deliberate indifference.
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witten policy isinfirm It is necessary in doing sotoreturnto
the actual text of the section of the City's Rules and Procedures

Manual dealing with planned execution of arrest warrants:

90. 06 Pl anned Execution of [Arrest] Warrants

A A warrant may be served at any tinme of the day
or night.

B. The warrant nmay be served at any place, public

or private, where the actor is reasonably
bel i eved to be.

C. When it is necessary for officers to enter a
private prem ses to execute an arrest warrant,
they will, before entering, announce their
identity and purpose and denmand adm ttance.

D. Announcenent of identity and purpose is not

necessary when exi gent circunstances exist or
a felony warrant is executed.

E. When officers are refused entry after
demandi ng adm ttance, they may forcibly enter
the premses in order to execute a felony
warrant and secure the prem ses.

Maddux did not premse the Cty' s liability on either the
gl obal inmport of section 90.06, or the specific |anguage in
subsection (E. ), which is the portion of the witten policy that
this Court finds problematic in |ight of Steagald. Though the
entire Rules and Procedures Manual was admtted into evidence
Maddux urged below that it was subsection (B.) that by its terns
rendered the witten policy facially wunconstitutional after
St eagal d.

The Court disagrees. Section 90.06 nust be read as a single,

cohesive, progressive statenent of the Cty Police Departnent’s

written policy respecting the planned execution of arrest warrants.
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Subsection (A ) establishes that officers are not restricted as to
when an arrest warrant nmay be executed; an arrest warrant nmay be
served at any tinme. |In |ogical sequence, subsection (B.) adds the
requi renent that officers nust have a reasonable belief that the
subject wll be found at the place referenced in the warrant
Subsection (C ) then distinguishes the procedure to be followed
when of ficers reasonably believe that the subject is |ocated at a
private premses: Oficers nust identity thenselves, explain why
they are at the residence, and seek (demand) consent to enter.
Exceptions to the prescriptive content of subsection (C. ) round out
the witten policy. Subsection (D.) advises that when exigent
circunstances exist or officers have secured a felony arrest
warrant, the identity and purpose requirenents nmay be dispensed
Wt h. And, under subsection (E.), officers in possession of a
felony arrest warrant that is to be executed at a private prem ses
are expressly licensed to effect a forcible entry if consent to
enter is denied.

It is the second caveat to the general requirenents governing
entry of a private prem ses that is objectionable. Subsection (E.)
permts forcible entry of a private prem ses wthout consent,
exi gent circunstances, or a search warrant when officers are in
possession of a felony arrest warrant. But if the subject of a
felony arrest warrant does not actually reside at the private
prem ses, then an officer’s reasonable belief that the subject may
be found there at the tinme the warrant is being executed does not
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go far enough to protect the privacy rights of the third-party
owner of the prem ses. This is the issue to which the United
States Suprene Court turned its attention in Steagal d.

In Steagald, the Court reasoned that an arrest warrant
constitutes only a judicial finding of probable cause to believe
that the subject commtted a felony and a concomtant
aut hori zation to seize the subject.? An arrest warrant issues to
protect the subject froman unreasonabl e seizure.? The Court had
al ready sanctioned reliance on an arrest warrant alone to enter a
person’s hone to effect his arrest, having found in that case that
it was “constitutionally reasonable to require him[a person for
whom pr obabl e cause of comm ssion of a fel ony had been establ i shed]
to open his doors to the officers of the |aw "2

But if the subject of an arrest warrant is reasonably believed
to be at the hone of a third party, as opposed to a public place or
the subject’s hone, the limted authority to enter the prem ses
where the subject is reasonably expected to be is not inplicit;
nmore is required to safeguard the third party’s “privacy interest
in being free from an unreasonable invasion and search of his

hone.”2® The arrest warrant, in such circunstances, does not carry

26 Steagald v. United States, 451 U. S. 204, 213 (1981).
27 1d.

28 Payton v. New York, 445 U.S. 573, 602-03 (1980).

29 Steagald, 451 U. S. at 213.
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wth it any derivative authority to deprive the third party of his
privacy interest because the warrant did not issue to protect the
third party froman unreasonabl e search of his honme. Oficers nust
justify such a deprivation with additional evidence that the
subject of the arrest warrant is reasonably believed to be in that
third person’s honme.*® A judicial officer has to nmake such a
determ nation. An officer’s personal determnation —“ajudicially
untested determ nation” —that probable cause exists to enter a
third-party residence, in the absence of exigent circunstances, is
“not reliable enough” to justify a search of that private prem ses
for the subject of an arrest warrant.3 The Court cited many
exanples of the “significant potential for abuse” inherent in a
system adm ni stered wi thout the benefit of “the detached scrutiny
of a judicial officer.”3

The holding in Steagal d, according to the Court, was dictated
by its earlier reasoning in cases wherein the Court held that, “in
the absence of exigent circunstances . . . judicially untested
determ nations are not reliable enough to justify an entry into a
person’s honme to arrest himw thout a warrant, or a search of a

honme for objects in the absence of a search warrant.”* The search

30 1d. at 214 n.7.
31 Id. at 213.
32 1d.

33 Id. at 213-14 (citing Payton v. New York, 445 U S. 573 (1980)
and Johnson v. United States, 333 U.S. 10, (1948)).
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of a hone for a person should entail no | ess of an assurance that
every effort has been nade to guarantee the reasonabl eness of that
action on the part of |aw enforcenent. 3

Wi | e subsection (E.) of the Rules and Procedures Manual is a
correct statenent of the | aw apposite to | aw enforcenent officers
entering the honme of the subject of an arrest warrant in the
reasonable belief that the subject will be found there, it is
unconstitutional as appliedto athird-party private prem ses where
t he subject does not live, regardless of any reasonable belief as
to his whereabouts. Steagald distinguished the two interests at
stake in the latter situation: (1) the suspect’s interest in being
free from an unreasonable seizure, and (2) the third party’'s
interest — here, Mddux’s interest — in being free from an
unr easonabl e search of her hone.* |f no exigent circunstances are
apparent and the third party does not give consent for entry, the
search of athird party’s hone for purposes of |ocating the subject
of a felony arrest warrant is “no nore reasonable,” as viewed by

the third party, “than it would have been if conducted in the

34 1d. at 214 & n.7 (adding that the second cl ause of the Fourth
Amendnent providing that “no Warrants shall issue but upon probable
cause, supported by Gath or affirmation, and particul arly describingthe
pl ace to be searched, and the persons or things to be seized,” supports
the conclusion that a determination of probable cause to ensure the
reasonabl eness of the search of a person’s home for an object is equally
necessary when officers are seeking not an object, but another person).

35 1d. at 216.
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absence of any warrant.”3 The | anguage i n subsection (E.) ignores
“the right . . . of presunptively innocent people to be secure in
their homes from wunjustified, forcible intrusions by the
Governnent.”3 The City’s continued nmai ntenance of a witten policy
facially 1inconsistent wth established constitutional rights
renders suspect the entirety of the City s protestations respecting
its purported unwitten policy for execution of arrest warrants.
The record shows t hat Maddux pl eaded, argued, and t hen adduced
evidence that (1) the Cty s official policy on forcible entry of
a third-party residence to execute an arrest warrant, the subject
of which did not reside there, was nenorialized in section 90.06 of
the Gty Police Departnent’s Rules and Procedures Manual; (2) the
Cty had every expectation that officers would follow those
published rules and procedures that forned the basis of their
training; (3) the Rules and Procedures Mnual is intended to
undergo change to keep pace with evolving law, (4) the Rules and
Procedures Manual had not been anended to conply with Steagal d;
(5 the CGty's witten policy, as enbodied in the Rules and
Procedures Manual, was facially unconstitutional in light of this
dereliction; and (6) the Gity's argunent that an unwitten practice

of training and requiring officers to get consent, even if borne

36 1d.

37 1d. at 222 (acknow edging that in weighing this interest with
that of the Governnment in enforcing its laws, the Fourth Anmendnent
recogni zes that the balance is struck in favor of protections agai nst
unr easonabl e searches and sei zures).
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out by the evidence, does not dismss, or neutralize the effect of,
the affirmatively unconstitutional witten policy.*® Mddux was
attenpting to persuade the jury that officers entered the Mddux
residence in the absence of all of the three Steagal d exceptions
and that their actions were sanctioned, as far as they and ot her
officers with the Pasadena Police Departnent understood, by the
express terns of section 90.06 in the Rules and Procedures Manual .

The significance of the entire witten policy to Plaintiffs’
case is evident insofar as the full text of the Rules and
Procedures Manual is a part of the record, which is replete with
references both to it and section 90.06 respecting the planned
execution of arrest warrants. Counsel for Plaintiffs consistently
questioned the officers in regard to the prom nence of the Rules
and Procedures Manual in the officers’ training and the Police
Departnent’ s expectation that they would famliarize thensel ves
with, and adhere to, the witten policy set forth therein.

O ficers were al so asked specific questions about the nethods
prescribed for execution of arrest warrants in the Rules and
Procedures Manual. For exanple, in questioning Assistant Police
Chi ef Cunni ngham counsel for Plaintiffs asked whether, to his
know edge, “the manual” drew any distinction between whether the

subj ect was believed to be at his house or the house of an i nnocent

38 For exanple, counsel for Plaintiffs extensively questioned
Assi stant Police Chief Cunninghamat trial in regard to pronmul gation of
the witten rul es and procedures and t he enphasis the Police Departnent
pl aced on strict conpliance with those provisions.
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third party. Assistant Police Chief Cunni nghamresponded that such
a distinction did not exist in the witten policy.®*® An al nost
identical inquiry had earlier been directed to Oficer Marshall,
who replied that no provision of the Rules and Procedures Manual
drew such a distinction. Oficer Villareal was asked the nore
explicit question of whether he understood fromhis readi ng of “the
whol e section [90.06],” that a felony arrest warrant could be
executed at any place, public or private, where the actor is
reasonably believed to be, even though consent is not given and
exi gent circunstances are | acking.*

In analyzing the witten policy of the Gty, we nmust do so in
t he context of the whole. Thus, to confine our considerationto a
subsection that Mddux finds particularly troublesone, narrowy
exam ning in a vacuum a single sentence of section 90.06, woul d be
i nconsi stent with generally applicable principles of interpretation
regularly enployed by this Court in the construction of a
controlling witing.

The district court appears not to have di scerned the extent to

39 Assistant Police Chief Cunninghamtestified, noreover, that he
did not realize until the tinme his deposition was taken in this case
that the United States Suprenme Court had in Steagald nmade specific
findings with respect to the procedures | aw enforcenent officers nust
follow in executing arrest warrants at third-party residences.

40 Wth his few preceding questions, counsel for Plaintiffs had
been attenpting to elicit a response to what the wi tness believed was
the inport of subsections (c¢) and (d), in addition to (b). Muddux did
not expressly request that the witness read and i nterpret subsection (e)
as well, but in directing the witness to read the whole section, the
effect is the sane.
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which the City’s witten policy necessarily ran afoul of the Fourth
Amendnent. City officers’ reliance on a facially unconstitutional
witten policy conflicted with the testinony offered to show that
officers were in fact trained and required to secure consent before
executing a felony arrest warrant at a third party’s residence.
The witten policy provided a legally sufficient evidentiary basis
from which a reasonable jury could have found that the Cty’'s
official policy was other than what the district court found. The
jury could have weighed the discrepant evidence regarding the
City's official policy and reasonably disbelieved the testinony of
certain of the officers regarding an unwitten consent requirenent.

Maddux suggests that the district court “was under the m s-
inpression that the policy to seek consent sonehow absol ved the
City of an arrest warrant policy that was in clear violation of the
Fourth Anmendnent as interpreted in Steagald.” But to reiterate,
this Court has found no statenent in the record that definitively
tells us the manner in which the district court scrutinized the
witten policy. Moreover, we note that the jury, once confronted
wth the evidence of a witten policy such as the one at issue
here, alongside evidence of an alleged practice of training and
requiring officers to obtain consent under circunstances akin to
those at issue here, could find in effect that a policy of seeking
consent absolved the City of its problematic witten policy. It is

pl ausi ble that the jury could believe that, though the witten
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policy had not been updated to reflect current law, officers were
nevertheless trained in protocol that conplied wth decisional |aw
interpreting the extent of the Fourth Arendnent protection agai nst
unr easonabl e searches.

As a second matter already adverted to, the record also
di scl oses that the district court overstated the quantity, and nost
probably the quality, of the testinony supporting the Gty's claim
t hat, in practice, its consent requi r enent ensured the
constitutionality of arrests effected by its officers and any
searches conducted in pursuance thereof. In response to
Plaintiffs’ attenpt to explain that officers entered the Maddux
residence in a manner violative of Steagald and that they did so in
accordance with the training that they had received, the district
court rejected that characterization of the Gty s official policy
by stating:

Every bit of evidence is that they [the officers]
were trained to get consent. . . . [Y]ou ve got a
policy in place that, in essence, conplies with the
constitutional requirenments that are applicable
here, because they have advised their officers to
get consent.*

C. The Testi nony

This Court has found notable instances in the trial testinony

41 The district court granted judgnent for City as a matter of | aw
based in part on a finding that the City's official policy requiring
consent was “designed to assure constitutional violations would not
result.”
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inwhich it was not at all clear whether at the tinme of the events
underlying this case certain officers had received training in
regard to, or otherwise knew of, the overarching consent
requi renent advanced by the Gity. Assistant Police Chief
Cunni nghamtestified unequivocal ly that throughout his tenure with
the Pasadena Police Departnent, the policy had been to obtain
“perm ssion by a person in authority” before entering a private
residence to execute a felony arrest warrant, but his statenents
were not corroborated in a consistent, coherent fashion by
testinony elicited from the four other officers called by
Plaintiffs as adverse w tnesses.

For exanple, Oficer Marshall testified that, at the tinme he
assisted in executing the felony arrest warrant, he understood he
woul d have needed consent to enter a third-party residence, in the
absence of a search warrant or exigent circunstances. Counsel for
Maddux |ater wused Oficer Marshall’s deposition testinony to
i npeach his trial testinony:

Q Ckay. And then were you asked: “. . . Since
everyone is saying they did not go into the Maddux
resi dence, ny question to you is, even though you
say you didn’t go into the Maddux residence, was it
your understanding that you had the authority to go
into the Maddux residence had you wanted to do so?”
And your answer?

A “That did not cross ny mnd at the tine | was
going in the backyard.”

Q Next question. “As we sit here today, is it your
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under st andi ng that you woul d have had the authority
to enter the Middux residence because you had a
felony arrest warrant for [the subject of the fel ony
arrest warrant]?”
What was your answer?

A “If the suspect was inside that residence.”
Q Were you then asked: “So it’s your understandi ng
that if the suspect is in the residence and you have
a felony arrest warrant for that suspect, then you
have the authority to go into that residence to
arrest that suspect?” \Wlat’s your answer?
A “If the suspect is there.”

In an exchange follow ng the inpeachnent, O ficer Marshall

testified that wthout consent, a search warrant or exigent
ci rcunst ances, he could not enter a residence where the subject of
an arrest warrant was reasonably believed to be.

Li kewise, Oficer Villareal’s answers to simlar questions
wer e confusing and seem ngly inconclusive. On direct exam nati on,
he testified thus:

Q What were you trained?
A. In order to execute a search warrant—-l nean, an
arrest warrant, a felony arrest warrant, we have to
obtain consent prior to going in that house.
Q What if you don’t obtain consent?
A. Then I’m not going into that house.
Q You didn't know that at the tinme your deposition
was taken, did you?
A. | don’t know that that question was even asked.
| don’t remenber.

In reading the relevant portion of Oficer Villareal’s
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deposition for the jury thereafter, the foll ow ng occurred:
Q “Let’s put us back at the police acadeny; okay?
And you’ ve got an arrest warrant for suspect A and
suspect Ais not in suspect A's house, he’s in B's
house. Does it make any difference to you in
executing that warrant whether suspect Ais in his
own house or whether he’s in B s house?”’

What ' s your answer?

A “It’s a felony warrant. No.”

Q Ckay. Isn't it true that on May 22nd, 2000, your
understanding is that you had a felony arrest
warrant and didn’'t make any difference whether he
was in his own house or an innocent third party’s
house?

A. Correct.

Q You' ve found out since your deposition that
that’s not the way it works; correct?

A. Correct.

Q But the way that you were trained by the Cty
of Pasadena is consistent with what you' ve said in
the deposition, that it didn’'t nmake any difference
whi ch house; correct?

A. Not according to the rules manual, yes.

Q And according to the way you were trained at the
pol i ce acadeny; correct?

A. Correct.

Q You also testified in your deposition, did you
not, that the arrest warrant alone gave you the
right to enter the Maddux residence to arrest [the
subject of the felony arrest warrant]?
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A If | remenber correctly, that question | replied
was | never went inside the Maddux residence.
Q Correct. And | understand that, but the,
hypot hetically, that arrest warrant gave you the
authority to enter the Maddux residence to arrest

[the subject of the felony arrest warrant]. |t gave
you that authority even though you never went in the
house. Isn’t that what you ve testified to at your
deposition?

A. Yes.

During the subsequent cross-examnation, Oficer Villarea
testified that the Cty' s official policy on executing felony
arrest warrants was to obtain consent to enter a residence, that he
“always practiced that policy,” that this conported wth the
training he had recei ved, and that he had never been deni ed consent
to enter a residence.

Finally, in one of the last series of questions asked of
Oficer Villareal on redirect, he was asked to read section 90. 06
and answer whether it was his understanding fromthat section that
a felony arrest warrant could be executed “at any place, public or
private, where the actor is reasonably believed to be, even if you
do not have <consent and even if there are not exigent
circunstances.” He indicated that this was his understandi ng of
the Rul es and Procedures Manual, and further, that this was the way
he had been trained “prior to this incident.”

Oficer Villareal’s testinony is, in sum puzzling. Al though

he seenmed to give a definitive answer on cross-exan nation
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regarding what the City' s official policy for execution of felony
arrest warrants was at the tinme of the underlying events, his
answers to questions posed by counsel for Plaintiffs, both at trial
and during his deposition, reasonably undercut the statenents he
made during cross-exam nation.

The testinmony of O ficers Marshall and Villareal alone was
sufficient to create an i ssue of fact regarding the existence of a
consent requirenent. In particular, Oficer Marshall’s, and
possibly O ficer Villareal’s, know edge of what was required to
execute a felony arrest warrant at a private prem ses, at the tine
rel evant herein, seens to coincide with section 90.06 of the Rul es
and Procedures Manual, according to their own statenents. Thus,
reasonable jurors could find that at |east these officers were
follow ng, and indeed may only have known of, the procedures set
forth in section 90.06.

At amninmum the testinony elicited raises a factual question
as to what City officers seeking to execute a felony arrest warrant
at a private premses were trained to do if consent was w thhel d.
O ficer Marshall’s deposition testinony indicated his belief that,
so long as he held a valid felony arrest warrant, his entry by
what ever neans necessary was validated. The | aw does not condone
such a course of action if the subject in fact is not in residence,
no exigent circunstances exist, and no search warrant has been
procured to protect the privacy interest of the third-party owner.
Viewed in the light nost favorable to Plaintiffs, this evidence
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conflicts with the evidence that the officers were trained to get
consent, denonstrating that reasonable and fair-mnded jurors in
the exercise of inpartial judgnent mght reach different
conclusions on this issue.

Though the City may ultimately prove that it trained its
officers to seek consent before entering a private residence to
execute a felony arrest warrant, the record raises a salient
factual question that precludes judgnent as a matter of law. D d
the City and its officers apprehend that if an innocent third party
wi t hhel d consent to enter her home, officers would then be unable
to enter forcibly in the absence of exigent circunstances or a
search warrant? It does not appear that officers were nade unaware
that in executing a felony arrest warrant, the United States
Suprene Court had drawn from its interpretation of the Fourth
Amendnent proscription of unreasonable searches a fundanental
di stinction between the circunstances under which | aw enforcenent
officers could lawfully enter the subject’s hone, as opposed to
that of an innocent third party. The written policy condoned
forcible entry of athird-party prem ses despite the absence of the
St eagal d exceptions, and certain testinony in the record causes us
to question whether the Cty in practice went any further in
protecting the privacy interests of third parties caught in the

nmel ee. 42

42 Assistant Police Chief Cunninghamtestified that in his view,
St eagal d had not changed the City's policy in any way. He stated that
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Paradigmatically, a district court regarding a Rule 50 notion
under these circunstances would thoroughly study the entirety of
the witten policy, as well as evaluate the testinony of the
officers on the issue of consent. The district court would itself
only rule as to the substance of the City s official policy if the
facts and inferences favored one party so profoundly that
reasonabl e m nds woul d be i ncapabl e of di sagreeing. Beyond cavil,
it is critical that the district court be certain that no factual

issue remains in order to justify taking a case fromthe jury.

VI. District Court’s Order Excluding Evidence
of an Alleged Simlar Incident

As part of an omibus notion in limne before trial,
Def endants sought to exclude from the jury’ s consideration any
evidence relating to an all eged warrantl ess entry of another third-
party residence by City of Pasadena police officers attenpting to
arrest a felony suspect.*® The City argued, anong other grounds,

t hat such evidence was irrel evant, unduly prejudicial, and had the

he had nevertheless “infornmed” his officers “as a supplenent, [or]
addi ti onal guidance,” that if consent was w thheld when they need to
execute a felony arrest warrant at a third-party residence, they need
a search warrant to ensure that the lawis followed. Assistant Police
Chi ef Cunni ngham regards Steagald as nerely a “supplenent” because
according to him®“the issue has never cone up” and “[n]Jo one’'s
compl ai ned.”

43 The incident in question occurred on March 19, 1998, |ess than
three nonths before officers allegedly entered the Maddux residence.
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potential to confuse the issues and mslead the jury. Plaintiffs
intended to use the evidence to prove that, as a result of the
Cty’s witten policy respecting the planned execution of arrest
warrants, a persistent and w despread practice inhered whereby
felony arrest warrants could be executed at the honme of a third
party in the absence of exigent circunstances and w thout first
obt ai ni ng consent or a search warrant. The district court granted
that portion of the Gty s notionin limne by Order of Decenber 7,
2000.

Maddux submts that the district court erred in granting the
Cty's notion for two reasons: (1) the |ongstanding position of
this Court that a separate, isolated incident is insufficient to
prove a persistent and w despread practice of a nunicipality
“should not apply where there is a witten policy that nmay be
inferred to cause a persistent practice;” and (2) the evidence of
this “identical situation” is adm ssible to contradict the Cty’'s
assertion that its officers always sought consent before entering
a private prem ses to execute a felony arrest warrant.

We reviewa district court’s evidentiary rulings for an abuse
of discretion, reserving the harmess-error doctrine for any
percei ved m scues.* Although the district court apparently nade

no findings on the record in support of its decision, we cannot

44 United States v. Mody, 903 F.2d 321, 326 (5th Cr. 1990) (“The
adm ssi on or exclusion of evidence at trial is amtter conmtted to t he
di scretion of the trial court.”).
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say, based on the evidence and the argunents before us, that it
abused its discretion in excluding this evidence.

Two affidavits submtted by the couple who owned the hone in
the alleged simlar incident describe the events attendant to the
City officers’ entry for purposes of apprehending an individua
identified in an arrest warrant.“ Mddux refers us to no other
evi dence adduced i n support of her contention of error. |Insofar as
neither affiant avers facts that would tend to denonstrate that
their home should in fact be considered a third-party residence,
Maddux has not proved that the incident in question was
sufficiently simlar to the alleged entry of the Maddux resi dence.
Furt her, Maddux provi des no sound basis for our departure fromthis
Circuit’s rule that a persistent and w despread practice so conmopn
and well settled as to constitute a custom or policy cannot be
founded on nere “isolated violations."”*

Maddux sought to introduce evidence of this one incident,

whi ch without nore, even assuming its relevance, exenplifies the

45 Ted and Lisa Barta, the owners of the hone that City officers
entered on March 19, 1998 for purposes of apprehending an individual
identified as Escobar, each signed affidavits describing the events
attendant to their entry.

46 Bennett v. City of Slidell, 728 F.2d 762, 768 & n.3 (5th Cir.
1984) (“Sufficient duration or frequency of abusive practices, or other
evidence, nust warrant a finding of know edge on the part of the
governi ng body that the objectionable conduct has becone customary
practice of city enployees.”).
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type of isolated civil rights violation referred to above.?¥
Because Maddux was unable to show that the district court clearly
abused its discretion in excluding this evidence, the district
court’s decision as to this portion of the Gty's omi bus notion in
[imne is affirnmed.

VI1. Concl usion

Special difficulties confront trial judges charged wth
reviewing all of the evidence before themas prelude to ruling on
a notion for judgnent as a matter of law in the mdst of trial
Nevert hel ess, the district court inprovidently granted judgnent as
a matter of law for the City of Pasadena in this case, which
presented a conplicated set of conflicting facts.

We reiterate that judgnent as a matter of |aw at this stage of
the proceedings is appropriate only where the facts and the
i nferences resolve thenselves into a single reasoned concl usion.
Here, the record contains conflicting evidence as to both the
intent of the officers who allegedly entered the Maddux residence
and the existence of the oral policy and its displacenent of the
unconstitutional witten one.

Resol ution of those di sputed fact i ssues shoul d have been | eft
to the jury. For these reasons, a new trial nust be granted.

REVERSED and REMANDED

47 Even the “short pattern of conduct” that nay sonetinmes prove
sufficient to denonstrate a customwhen the violations are “flagrant or
severe” does not necessarily contenplate one sinmilar incident. 1d. at
768.
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